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DEPARTMENT OF TRANSPORTATI ON
14 CFR Part 121

Federal Railroad Adm nistration
49 CFR Part 219

Federal H ghway Admi nistration
49 CFR Part 382

Federal Transit Admnistration
49 CFR Part 653 and 654

[ OST Docket No. CST-96-1333 , Notice 96-14]
RN 2105- AC50

Amendrent s to Pre- Enpl oynent Al cohol Testing Requirenents

ACGENCI ES: Federal Aviation Adm nistration, Federal H ghway
Adm ni stration, Federal Railroad Adm ni stration, Federal Transit
Adm ni stration, DOI.

ACTION: Notice of proposed rul enaki ng.

SUMVARY: This NPRM proposes provisions that woul d i npl ement a recent
statutory change to the pre-enpl oynent al cohol testing provisions of
the Omi bus Transportati on Enpl oyee Testing Act of 1991. The proposal
woul d harnoni ze the regulations with the statute by maki ng pre-

enpl oynent testing voluntary for enpl oyers.

DATES: Comments shoul d be received by July 8, 1996. Late-filed comrents
wi Il be considered to the extent practicable.

ADDRESSES: Comments should be sent, preferably in triplicate, to Docket
O erk, Docket No. OBT-96-1333., Departnent of Transportation, 400 7th
Street, S.W, Room PL-400, Washington, D.C, 20590. Comrents wll be
avai |l able for inspection at this address from9:00 a.m to 5:00 p.m,
Monday through Friday. Comrenters who wish the receipt of their
comrents to be acknow edged shoul d i nclude a stanped, self-addressed
postcard with their comrents. The Docket derk will date-stanp the
postcard and mail it back to the comrenter. W note that, because this
is a multi-nodal rul emaki ng, we are, for conveni ence, designating a
docket in the Ofice of the Secretary to receive comments for all
concerned operating adm ni strations.



FOR FURTHER | NFCRVATI ON CONTACT: Robert C Ashby, Deputy Assi stant
Ceneral GCounsel for Regul ati on and Enforcenment, Room 10424, (202-366-
9306); 400 7th Street, S. W, Washington D.C, 20590.

SUPPLEMENTARY | NFCRVATION: Inits April 5, 1995, decision in Anerican
Trucki ng Associations, Inc. v. FHWA, the U S. Court of Appeals for the
Fourth Grcuit vacated the FHWA' s pre-enpl oynent al cohol testing rule
and renmanded it to the agency for further rul emaki ng consistent with
its opinion. The rule inplenmented the Qmibus Transportation Enpl oyee
Testing Act of 1991, which required pre-enploynent testing ~~for use,
in violation of |aw or Federal regul ation, of alcohol or a controlled
substance.'' The rule required trucking conpanies to adm nister pre-
enpl oynent tests to a new driver. The test could occur at any time up
to the perfornmance of the driver's first safety-sensitive activity.
This decision did not vacate the pre-enpl oynment al cohol testing
regul ati ons of the other nodes, which were not before the court, but
these regul ati ons were based on parallel statutory |anguage, and the
rationale of the court's decision applied to themas well.

Because the Court's decision vacated FHWA' s pre-enpl oynent al coho
testing rule and created substantial uncertainty about the |ega
validity of the other operating admnistrations' rules, the Departnent
took action in May 1995 to suspend all four pre-enpl oynent al cohol
testing rules. As announced by Secretary of Transportati on Federico
Pena before the Court's decision was issued, the Departnent had deci ded
totransmt a bill to Congress that woul d make pre-enpl oynent al coho
testing discretionary with enpl oyers. The Departnent’'s proposed
| egi sl ati on was adopted by Congress as Sec. 342 of the National H ghway
Systens Act of 1995. Section 342 anends the provisions of the Omi bus
Transportati on Enpl oyee Testing Act of 1991 to repeal the requiremnent
that enpl oyers conduct pre-enpl oynment al cohol testing. In place of the
repeal ed requi rement, Congress added a sentence that states "~ The
[ Secretary of Transportation's] regulations shall pernmt such notor
carriers to conduct preenploynent testing of such enpl oyees for the use
of alcohol.'' (Sec. 342(c); the language of the provisions for the
aviation, transit, and railroad industries is parallel.)

To inplenment this statutory change, the Departnent's four operating
adm ni strations invol ved--the Federal Aviation Adm nistration, Federal
H ghway Adm ni stration, Federal Railroad Adm nistration, and Federa
Transit Admnistration--are proposing to renove their existing (but
suspended) pre-enpl oynent al cohol testing mandates and substitute a
provi sion that would explicitly authorize, but not require, enployers
to conduct such testing as part of their DOI-based drug and al coho
testing program This means that an enpl oyer has discretion to conduct
preenpl oynent al cohol testing under col or of Federal statutory and
regul atory authority.

An enpl oyer's choice to exercise the option to test under Federa
authority woul d have a nunber of inplications. First, the enpl oyer
woul d have to conply with Part 40 procedures for the tests. Second, the
enpl oyer woul d have to apply preenpl oynent al cohol testing to al
saf ety-sensitive enpl oyees covered by DOl drug and al cohol testing
regul ati ons. Third, the enpl oyer and enpl oyees woul d necessarily accept
t he consequences of positive tests under DOTI regul ations. Fourth, the
pre-enption provisions of the Department's regulations would apply to
pr e- enpl oynent al cohol testing under the proposed rul es.

Each of the four nodal amendnents enbodi es these points. There are
sone drafting differences anong the four provisions, reflecting the
differences in the underlying nodal provisions. It should al so be noted
that the | anguage of the nodal provisions is intended to permt the
testing to take place after a conditional offer of enploynent, earlier



inthe hiring process, or after a final commtment but before the first
performance of safety-sensitive functions (e.g., before the first time
a newdriver takes a transit bus out on a route). These three
provi si ons al so enconpass situations in which an individual who has
been working for the enployer in another capacity transfers to duties

i nvol ving the perfornmance of safety-sensitive functions.

It is possible, of course, for an enployer to conduct pre-
enpl oynent al cohol tests under its own authority, with no reference to
DOT rul es, procedures, or authority. In this case, of course, the
exercise of the enployer's authority is fully subject to any state | aws
that may constrain the enployer's discretion. If the enpl oyer chooses
to conduct pre-enpl oyment testing under the DOT rul es, however, the
enpl oyer commts itself to conducting the tests in full conpliance with
those rul es.

The Department supported the legislation that became Sec. 342 in
the belief that a Federal nandate for pre-enpl oynent al cohol testing
was not necessary. However, enployers may determ ne that pre-enpl oynent
al cohol testing is a useful part of their substance abuse prevention
policies (e.g., as a neans of enphasizing to new enpl oyees the
enpl oyer's commtnent to an al cohol abuse-free workplace). The
Department believes that the proposed rule will facilitate the efforts
of
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enpl oyers who choose to include this elenent in their prograns.
Regul atory Process Matters

The proposed rule is considered to be a nonsignificant rul emaki ng
under DOT Regul atory Policies and Procedures, 44 FR 11034. It also is a
nonsi gni ficant rule for purposes of Executive O der 12886. The
Department certifies, under the Regulatory Flexibility Act, that the
NPRM if adopted, would not have a significant econonic effect on a
substantial nunber of small entities. The NPRM woul d not inpose any
costs or burdens on regulated entities, since it nakes pre-enpl oynment
al cohol testing conpletely voluntary. The rul e has al so been anal yzed
in accordance with the principles and criteria contained in Executive
O der 12612, and it has been determned that it does not have
sufficient federalisminplications to warrant the preparation of a
Feder al i sm Assessment .

FAA
List of Subjects in 14 CFR Part 121

Air carriers, Aircraft, Aircraft pilots, Airnen, Airplanes, Ar
transportati on, Aviation safety, Drug abuse, Drugs, Narcotics, Pilots,

Safety, Transportation

For the reasons set out in the preanble, the Federal Aviation
Adm ni stration proposes to amend 14 CFR part 121, as foll ows:

PART 121-- CERTI FI CATI ON AND CPERATI ONS: DOMESTI C, FLAG AND
SUPPLEMENTAL Al R CARR ERS AND COMMERCI AL CPERATCRS OF LARCE
Al RCRAFT

1. The authority citation for part 121 would continue to read as
fol | ows:



Authority: 49 U S.C 106(g), 400113, 40119, 44101, 44701-44702,
44705, 44709-44711, 44713, 44716- 44717, 44722, 44901, 44903- 44904,
44912, 46105.

2. In Appendix J, Sec. IIl, the heading of Sec. Ill and subsection
A are proposed to be revised to read as fol |l ows:

Appendi x J to Part 121--Al cohol M suse Prevention Program

* * *x * %

[11. Types of Al cohol Tests
A Pre-enpl oynent

1. As part of its al cohol m suse programunder this part, an
enpl oyer is permtted, but not required, to conduct pre-enpl oynent
testing for the use of alcohol. If the enpl oyer chooses to conduct
such testing under this section, the requirenments of paragraphs (2)-
(4) of this section apply.

2. The enpl oyer shall adm nister pre-enploynment al cohol tests to
each enpl oyee prior to the first time the enpl oyee perforns safety-
sensitive functions for the enpl oyer

3. The enpl oyer shall conduct the tests using the procedures of
49 CFR part 40.

4. The enpl oyer shall not allow a covered enpl oyee to perform
saf ety-sensitive functions, unless the result of the enpl oyee's test
i ndi cates an al cohol concentration of less than 0.04. If a pre-
enpl oynent al cohol test result under this section indicates an
al cohol concentration of 0.02 or greater but |ess than 0.04, the
provi sions of Paragraph F of Section V of this appendi x apply.

I ssued this 2nd day of My, 1996, at Washington, D.C
David R H nson
Adm ni strator, Federal Aviation Admnistration
FRA
List of Subjects in 49 CFR Part 219

Al cohol and drug abuse, Railroad safety, Reporting and
recor dkeepi ng requirenents.

For the reasons stated in the preanbl e, FRA proposes to anend 49
CFR Part 219, as foll ows:

PART 219-- CONTRCL OF ALCOHOL AND DRUG USE
1. The authority for part 219 would continue to read as foll ows:

Authority: 49 U S.C. 20103, 20107, 20111, 20112, 20113, 20140,
21301, 21304; Pub. L. 103-272 (July 5, 1994); and 49 CFR 1.49(n).

2. In Sec. 219.501, paragraphs (a) and (b) are revised to read as
fol | ows:
Sec. 219.501 Pre-enploynment tests.

(a) Beginning on January 1, 1995, prior to the first time a covered



enpl oyee perforns covered service for a railroad, the enpl oyee shall
undergo testing for drugs. No railroad shall allow a covered enpl oyee
to performcovered service, unless an enpl oyee has been admnistered a
test for drugs with a result that did not indicate the m suse of
control I ed substances. This requirenment shall apply to final applicants
for enpl oyment and to enpl oyees seeking transfer for the first tine
from non-covered service to duties involving covered service.

(b) As part of its alcohol msuse programunder this Part, a
railroad is permtted, but not required, to conduct pre-enploynent

testing for the use of alcohol. If a railroad chooses to conduct such
testing under this section, the requirenments of paragraphs (b) (1) and
(2) apply.

(1) No railroad shall allow a covered enpl oyee to perform covered
service, unless an enpl oyee has been adm nistered a test for al coho
with a result indicating an al cohol concentration |less than .04. This
requi renent shall apply to final applicants for enploynent and to
enpl oyees seeking transfer for the first time fromnon-covered service
to duties involving covered service

(2) If the test is result is .02 or greater but less than .04, the
appli cant or enpl oyee shall not performsafety-sensitive functions for
the railroad, and the railroad shall not permt the applicant or
enpl oyee to performsuch functions, until the applicant's al coho
concentration neasures |ess than .02.

* * * * *

I ssued this 2nd day of My, 1996, at Washington, D.C
Jolene M Mlitoris,

Adm ni strator, Federal Railroad Adm nistration

FHWA
List of Subjects in 49 CFR Part 382

Al cohol and drug abuse, H ghway safety, Reporting and
recor dkeepi ng requirenents.

For the reasons stated in the preanble, the FHWA proposes to anend
49 CFR part 382, as foll ows:

PART 382- - CONTRCLLED SUBSTANCES AND ALOCCHCL USE AND TESTI NG
1. The authority for part 382 would continue to read as foll ows:

Authority: 49 U S.C. 31306; 49 U S.C. app. 31201 et. seq.; 49
U S C 31502, 49 CFR 1.48

2. In section 382.301, paragraphs (a) and (b) are revised to read
as follows:

Sec. 382.301 Pre-enploynment testing.

(a) Prior to the first time a driver perforns safety-sensitive
functions for an enployer, the driver shall undergo testing for
control | ed substances. No enpl oyer shall allow a driver to perform
saf ety-sensitive functions unless the driver has received a controlled
substances test result fromthe nedical review officer indicating a
verified negative test result.

(b) As part of its alcohol msuse programunder this part, an
enpl oyer is permtted, but not required, to conduct pre-enpl oynent
testing for the use of alcohol. If the enpl oyer chooses to conduct such



testing under this section, the requirements of paragraphs (b) (1)
through (4) apply.

(1) The enpl oyer shall adm nister a pre-enpl oyment al cohol test to
each driver prior to the first time any driver perforns a safety-
sensitive function for the enpl oyer, unless --

(i) The driver has undergone an al cohol test permitted or required
by this part or the al cohol msuse rule of another DOI agency under
part 40 of this title within the previous six
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months, with a result indicating an al cohol concentration of |ess than
0.04; and

(ii) The enpl oyer ensures that no prior enployer of the driver of
whom t he enpl oyer has know edge has records of a violation of this part
or the al cohol mi suse rule of another DOT agency within the previous
si X nont hs.

(2) Except as provided in paragraphs (b)(i)(1) and (ii) of this
section, the enployer shall not allow a driver to performa safety-
sensitive function unl ess the driver has been adm ni stered an al coho
test with a result indicating an al cohol concentration of |ess than
0. 04.

(3) If a pre-enploynent al cohol test result under this section
i ndi cates an al cohol concentration of 0.02 or greater but |ess than
0.04, the provisions of Sec. 382.505 apply.

(4) The enpl oyer shall conduct the tests using the procedures of 49
CFR part 40.

* * * * *

3. In Sec. 382.301(d)(1) introductory text, the words ~" (1) (i) and

(ii)'" are added after the words " paragraph (b)''

I ssued this 2nd day of My, 1996, at Washington, D.C
Rodney S ater,
Adm ni strator, Federal H ghway Adm nistration
FTA
Li st of Subjects
49 CFR Part 653

Drug testing, Gant prograns-transportati on, Mass transportation,
Reporting and recordkeepi ng requirements, Safety, Transportation

49 CFR Part 654

Al cohol testing, Gant prograns-transportation, Mss
transportati on, Reporting and recordkeepi ng requirements, Safety,
Transportati on.

For the reasons set out in the preanble, the Federal Transit
Adm ni stration proposes to amend 49 CFR Part 654, as foll ows:

PART 654- - PREVENTI ON OF ALOCCHOL M SUSE | N TRANSI T CPERATI ONS.
1. The authority for Part 654 would continue to read as foll ows:
Authority: 49 U S.C 5331; 49 CFR 1.51

2. Section 654.31 is proposed to be revised to read as fol | ows:



Sec. 654.31 Pre-enploynment testing.

(a) As part of its alcohol msuse programunder this part, an
enpl oyer is permtted, but not required, to conduct pre-enpl oynent
testing for the use of alcohol. If the enpl oyer chooses to conduct such
testing under this section, the requirenments of paragraphs (b) through
(d) apply. -

(b) The enpl oyer shall adm nister a pre-enpl oyment al cohol test
before the first tine any covered enpl oyee perforns a safety-sensitive
function for the enpl oyer

(c) The enployer shall conduct the tests using the procedures of 49
CFR Part 40.

(d) The enployer shall not allow a covered enpl oyee to perform
saf ety-sensitive functions, unless the result of the enpl oyee's test
i ndi cates an al cohol concentration of less than 0.04. If a pre-
enpl oynent al cohol test result under this section indicates an al coho
concentration of 0.02 or greater but |less than 0.04, the provisions of
Sec. 654.65 apply.

I ssued this 2nd day of My, 1996, at Washington, D.C
CGordon J. Linton
Adm ni strator, Federal Transit Adm ni stration
[FR Doc. 96-11432 Filed 5-8-96; 8:45 anj
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